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     No. COA08-326
LEGAL ISSUES
I.  Whether the lower courts erred in holding Sally in contempt of the court under §5A-11.
II. Whether Sally can be excluded from all forms of criminal contempt under subsection (b) under §5A-11. 
1. STATEMENT OF FACTS


Sally Denver was excited.  As a new lawyer, she was ecstatic to be beginning a month long trial a senior partner in her firm, Jack Adams.

The presiding judge for the case was the Honorable Hale Harrison.  An older veteran on the verge of retirement, Judge Harrison was known for his strict rules inside the courtroom and had no problem disciplining lawyers that got out of line.  

On the first day of the trial, Judge Harrison warned that he had a “two strike policy” when it came to cell phones in the courtroom.  “The first time I hear it I take it away until we adjourn for the day.  The second time you’ll be held in contempt of court and at the very least be given a fine.”


On the second day of the trial, Jack Adams’ cell phone went off while sitting at the counsel table.  As promised, Judge Harrison confiscated Mr. Adam’s phone for the day while simply replying with “strike one.”


About three weeks later, Sally was preparing to question her most important witness.  Dedicated to her job, she stayed up all night in preparation, but unfortunately forgot to remove her cell phone from her bag that morning.


Sally was doing an excellent job- until her cell phone rang from her bag.  Judge Harrison roared at the court, but when Sally approached the bench, prepared to surrender her cell phone for the remainder of the day, Judge Harrison caught her off guard.


“Ms. Denver, this is strike two.  I’m holing you in contempt of court.  You must may a $1000 fine for your mistake.”


When Sally tried to politely respond that it was actually her first strike, Judge Harrison astringently cut her off berating “What?! Are you getting cute with me? You heard my warning before this trial.  You heard Mr. Adams’ mistake.  And you heard me tell everyone ‘strike one.’ Are you suggesting Ms. Denver, that I would allow every lawyer their own set of strikes and have an orchestra of cell phones ringing before anyone paid a price?”

Being mild mannered, Sally politely responded with an apology.  “I’m sorry your honor.  I know I have to surrender my phone, but I really did understand you to say that we each got one strike.”


Judge Harrison remained stubborn, claiming that he couldn’t “fathom how anyone would dare to bring a cell phone in this courtroom given the risks and consequences.”


Although Sally’s devastation did not cost her team the trial, she was still left with a hefty $1000 fine.  Mr. Adams made a final plea on her behalf asking Judge Harrison to reconsider due to the ambiguity in the situation.  After denying his motion for a final time, Sally decided to appeal to the North Carolina Court of Appeals to reverse the Judge’s contempt ruling against her.  

I. SALLY DENVER’S ACT CANNOT BE CONSIDERED CRIMINAL CONTEMPT UNDER NC STATURE §5A-11.
N.C. GEN STAT. §5A-11 defines criminal contempt under ten grounds.  The following points would apply to a lawyer in court: (1) Willful behavior committed during the sitting of a court and directly tending to interrupt its proceedings.  (2) Willful behavior committed during the sitting of the court in its immediate view and presense and directly tending to impair the respect due to its authority.  (3) Willful disobedience of, resistance to, or interference with a court’s lawful process, order, directive, or instruction or its execution.  (10) Any other act or omission specified elsewhere in the General Statutes of North Carolina as grounds for criminal contempt.  Sally Denver, would be held in criminal contempt under these lines had her act been a willful one.  In a related case, STATE of North Carolina v. Nicolle PHAIR ruled that an attorney should not be held in criminal contempt for failing to turn off her cell phone.  The defendant in this case did not have any conversation with the judge after her phone rang: she simply continued questioning the witness.  If the appellant court had reversed the trial court’s decision to hold Phair in contempt, then Sally Denver should be as well.  Sally Denver may have been warned, but due to Judge Harrison’s ambiguity in explaining his court procedures on the first day of the trial, Ms. Denver and her partner so righteously believed that they were each granted with two strikes.  Judge Harrison never specified “two strikes for a team” or “two strikes per person”.  He simply said “two strikes” and Ms. Denver should not have been fined or held in contempt neither for her act nor for his evasiveness.   
II. SALLY DENVER CANNOT BE HELD IN CONTEMPT ACCORDING TO §5A-11 (B)

Along with the ten points stated under the Criminal Contempt stature, there is a subsection which states that “No person may be held in contempt under this section on the basis of the content of any broadcast, publication, or other communication unless it presents a clear and present danger of an imminent and serious threat to the administration of criminal justice.” Since Sally’s cell phone did not cause an “imminent or serious threat” it cannot be held in another form of contempt not listed in section (a). 
CONCLUSION
For all of the foregoing reasons, the judgment of the trial court should be nullified.

Respectfully submitted,

__________________________________________________________

(Attorneys for Appellant)

Dated: ___________________________________________
