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     No. COA08-326
LEGAL ISSUES
I.  Whether the lower courts erred in holding Sally in contempt of the court under §5A-11.
1. STATEMENT OF FACTS


Sally Denver was young.  She was beginning a month-long trial with a senior partner, Jack Adams.

The presiding judge for the case was the Honorable Hale Harrison.  The experienced judge was known for his ability to enforce rules and run a well disciplined courtroom.  

When the trial began Judge Harrison told the attorneys he does not allow cell phones in his courtroom.

“If you bring a cell phone into this courtroom you do so at your own risk,” he said.  “I have a two-strike policy.  The first time I hear it I take it away until we adjourn for the day.  The second time you’ll be held in contempt of court and at the very least given a fine.”


Each morning the Baliff in the courtroom reminded the attorneys and jurors to turn off their phones.  


On the second day of the trial, Jack Adams’ cell phone went off while sitting at the counsel table.  As promised, Judge Harrison confiscated Mr. Adam’s phone for the day while clearly stating “strike one.”


Judge Harrison then asked Jack Adams to hand him his ringing, distracting mobile device.  He then told him “strike one”.

 
Later, Sally was preparing to question the most important witness. Sally was unprepared.  Because of her procrastination, she had to stay up all night before the case.  Sally carelessly left her cell phone in her bag.  During the questioning, the phone rang a popular song which distracted the jurors.

Judge Harrison replied, “Ms. Denver, this is strike two.  I’m holing you in contempt of court.  You must may a $1000 fine for your mistake.”


Sally talked back and questioned Judge Harrison’s authority.  Judge Harrison then told her that he could not make exceptions.

Judge Harrison kindly allowed Sally to proceed.  Sally was disheveled and did a horrible job.

Mr. Adams begged the wise Judge to reconsider.

“Jack, I appreciate your sticking up for your lawyers.  And I understand your frustration.  But rules are rules and there have to be consequences for breaking them. Your motion is denied.”  Sally  decided to appeal to the North Carolina Court of Appeals to reverse the Judge’s contempt ruling against her.  

I. SALLY DENVER’S ACT CAN BE CONSIDERED CRIMINAL CONTEMPT UNDER NC STATURE §5A-11.
N.C. GEN STAT. §5A-11 defines criminal contempt under ten grounds.  The following points would apply to a lawyer in court: (1) Willful behavior committed during the sitting of a court and directly tending to interrupt its proceedings.  (2) Willful behavior committed during the sitting of the court in its immediate view and presense and directly tending to impair the respect due to its authority.  (3) Willful disobedience of, resistance to, or interference with a court’s lawful process, order, directive, or instruction or its execution.  (10) Any other act or omission specified elsewhere in the General Statutes of North Carolina as grounds for criminal contempt.  One could argue that Sally Denver did not willingly let her cell phone ring; however, after being warned daily by the baliff and having worked in Judge Harrison’s court for a month, she should have known the expected precautions.  This being said, one cannot prove that her actions were not willful.  In a related case, STATE of North Carolina v. Nicolle PHAIR ruled that an attorney should not be held in criminal contempt for failing to turn off her cell phone.  However, this case cannot be compared to Denver vs. Carlton County Superior Court, since Phair had no prior warning from her judge.  He chose not to interrupt her argument.  Had the judge put a “no cell phone policy” in place prior to the incident, he would have had the right to not only interrupt the negligent attorney but also take her cell phone and hold her in criminal contempt.  
CONCLUSION
For all of the foregoing reasons, the judgment of the trial court should be affirmed.

Respectfully submitted,

__________________________________________________________

(Attorneys for Respondent)

Dated: ___________________________________________
